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MORE ABOUT THE FLAG SALUTE LAW. 


The April-June number of the QUARTERLY contained an ex- 
tended discussion of the legal aspects, constitutional and statutory, 
of the compulsory flag salute statute and the ‘‘persistent school 
offender’’ statute, under which three children between the ages of 
seven and twelve years have, not only been excluded from a public 
school, but have been ordered by a district court to be taken from 
their home and placed in a ‘*‘county training school’’ for a quiet 
refusal to make the flag salute because they have been taught at 
home that the flag salute is a form of idolatry in violation of the 
Second Commandment in the twentieth chapter of Exodus. It 
was stated in the press that the order of the District Court was sus- 
tained in the Superior Court and that the questions of law are on 
their way to the Supreme Judicial Court. 

One or two aspects of the legal problem, briefly referred to in 
that article, deserve a little fuller treatment in order to bring the 
whole problem into better perspective. 

It was pointed out that the statutory ‘‘salute’’ requirement 
does not apply to children in private schools. It applies only to 
children in publie schools ‘‘under the control of the school com- 
mittees’’. Private schools require the approval of the school 
committees, but the statute provides that those committees ‘‘shall 
not withhold such approval on account of religious teachings,’’ 
G. L. Chap. 76, §1. Aceordingly, if the religious group, describing 
themselves as ‘‘Jehovah’s Witnesses’’, should establish a private 
school, in which the children were taught that a salute to the flag 
violated the Second Commandment, the compulsory salute require- 
ment would not seem to apply to that school. 

As no child seems compelled by law in any private school in 
Massachusetts, to-day, to violate his or her conscience in this matter, 
the result is that the liberty of conscience depends upon the ques- 
tion whether the parents are rich enough to send their children to 
private schools. This practical discrimination on a cash basis, which 
exists in fact although it does not appear on the face of the statute, 
is, nevertheless, pertinent to the question of religious freedom, 
which surely includes liberty of conscience in obedience to religious 
belief. There is no such discrimination in the vaccination cases 
(See G. L. Chap. 111, § 183). 

It was suggested in the article referred to that under the 
reasoning of the opinion in Weems v. U. S., 217 U. S. at pp. 372- 
373, the question might arise whether taking a child from its home 
because of religious belief and placing it in a ‘‘county training 
school’’ does not violate the twenty-sixth article of the Massachu- 
setts Bill of Rights, which prohibits ‘‘eruel and unusual punish- 
ment.’’ We are not familiar with the different county training 
schools in Massachusetts, but they are obviously ‘‘reformatory’’ 
institutions, and in considering the constitutionality of a commit- 
ment of children between the ages of seven and twelve to such an 
institution, instead of their own homes, solely on the ground of a 
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genuine act of conscience, ‘‘*the undereurrents of deterioration’’ 
which face the individual children in such institutions, as a matter 
of commonsense, should not be forgotten. In this connection, the 
recent little book entitled, ‘‘ Youth in the Toils,’’ by Harrison and 
Grant, published about a year ago by Maemillan Company, should 
be read. <A brief review of it appeared in the QuaRTERLY for 
January-April, 1938, pp. 42-43. 

An abbreviation of the article, already referred to, was pub- 
lished in the Boston Herald and in the Springfield Republican in 
June. We received various interesting letters in consequence and 
the following quotation appeared in one of them: 


‘‘T have searched Church History and I find that the 
issue arose in the reign of Trajan, whose persecutions of the 
Christians were ... as resisting the effort of government 
to compel them to an action against their conscience—to 
pour out the libation to the bust of Caesar.’ 


Referring to the many eases against the Quaker refusal to take 
an oath in the reign of Charles I, Cromwell, Charles II the letter 
continues: 


“The Declarations of Charles II, James and William 
and Mary, and the Acts of Parliament finally gave them 
their freedom. These cases are closely parallel to those 
against Jehovah’s Witnesses. Literally thousands of Quakers 
went to jail. 

‘‘In missionary lands the same question frequently 
arises. It is acute now in Korea. Although in Japan the 
government is not pressing the matter, in Korea, a con- 
quered country, a determined effort is being made to compel 
the Christians, particularly school children, to go with the 
Shintoists to the Shinto shrine, ealled in this ease Jinja, 
and make the Shinto bow. Government is trying to compel 
people to act against their consciences.’’ 


Ever since 1780 the Massachusetts constitution has allowed 
Quakers to ‘‘make affirmation’’ instead of taking an oath (see 
Chap. VI, Art. [and Art. VI of the Amendments). This, of course, 
is a recognition of the right of religious conscience. 

Another person, with experience as a former school teacher, 
writes that, 


ce 


Experience taught me that the flag salute became only 
a gabbled form, one more item in the daily dozen of public 
school gestures. Moreover, it put all the emphasis on the 
flag, not on the country.’’ 


This writer also expressed the view that if the teacher, or some one 
connected with the school, quietly explained to the children, in such 
a way that they could understand it, what the country has done 
for them, that the children would be willing to express appreciation 
in some manner resembling the ‘‘affirmation’’ of a Quaker and 
avoiding all questions of religious conscience. The education of the 
child in the appreciation of what our republican institutions mean 
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lies in an explanation which the child understands rather than in 
the repetition of a required formula which disturbs the child. 

As suggested in the previous article the pardoning power 
might well be exercised in cases of genuinely conscientious children 
if it becomes necessary, after all legal proceedings are concluded, 
in order to prevent their being regarded as religious martyrs. 

F. W. GRINNELL. 


THE NEW ACT RELATIVE TO APPEALS IN CAPITAL CASES. 
(St. 1939, C. 341). 
This act provides that 
“In a capital case the entry in the supreme judicial court shall 
transfer to that court the whole case for its consideration of the 
law and the evidence, and the court may order a new trial if satis- 
fied that the verdict was against the law or the weight of the 
evidence, or because of newly discovered evidence, or for any other 
reason that justice may require.” 

This act was recommended by the Judicial Council, first in 1927 (in 
its first report, pp. 40-43) and later with renewed emphasis in the 
thirteenth report in 1937, for the reasons stated on pages 28 to 30, and 
again in the fourteenth report in 1938, pages 14 to 16. Accordingly, this 
bill has been before the legislature, the bench and bar and the public for 
about twelve years, and has finally met with approval. 

As pointed out at the bottom of page 15 in the fourteenth report, the 
late Mr. Justice Pierce, who served for about nine months as a member 
of the Judicial Council, after his long experience on both the Superior 
and the Supreme Judicial Court, joined in the recommendation in the 
thirteenth report and, at the discussions of the subject, expressed himself 
emphatically in favor of the bill. 

The act does not mean that the Supreme Judicial Court is to retry 
a capital case. It means that in such cases the function of the court shall 
not be limited to questions of law or obvious “abuse of discretion” of the 
trial judge as in civil cases, but may order a new trial “for any reason 
that justice may require” in the opinion of the court after consideration 
of the record as a whole. F. W. G. 


THE BILL RELATIVE TO THE SETTLEMENT OF PERSONAL 
INJURY CLAIMS AND THE GOVERNOR’S VETO. 


House No. 2279 having been enacted by the legislature was vetoed 

by the Governor and the veto was sustained. The bill was as follows: 
AN ACT RELATIVE TO THE SETTLEMENT OF PERSONAL INJURY CLAIMS. 

Chapter two hundred and twenty-one of the General Laws is hereby 
amended by inserting after section forty-one, as appearing in the Ter- 
centenary Edition, the following new section :— 

Section 41A. Whoever, acting for or on behalf of a person having a 
claim for damages for personal injuries, except an attorney at law or 
his agent, a duly authorized representative of an insurance company, a 
member of the immediate family of the claimant or his legal representa- 
tive, or an officer of any labor or fraternal organization of which the 
claimant is 2 member if such officer is acting for such claimant without 
compensation, shall negotiate, or in any way participate in obtaining, a 
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settlement of such claim shall be punished for the first offence by a fine 
of not more than fifty dollars or by imprisonment for not more than 
thirty days, or both, and for a subsequent offence by a fine of not more 
than one hundred dollars or by imprisonment for not more than six 
months, or both; provided, that nothing herein shall be construed to 
authorize any action in connection with such a settlement if such action 
is otherwise unlawful. A member of the legislature acting without com- 
pensation for any such claimant shall not be subject to the penalties set 
forth in this section. 


THE VETO. 


EXECUTIVE DEPARTMENT, 
STATE House, Boston, May 26, 1939. 
To the Honorable Senate and House of Representatives: 

I am returning herewith, without my approval, House Bill No. 2279, 
entitled, An Act relative to the settlement of personal injury claims. 

This bill makes it a criminal offence for a friend or relative who is 
not “a member of the immediate family” of a claimant to “negotiate or 
in any way participate” in obtaining a settlement of a personal injury 
claim, even if it is done without compensation or thought of compensa- 
tion, as a pure act of friendship or charity or a sense of family obliga- 
tion to assist a relative. 

While I sympathize with the desire to protect people by having them 
advised only by those in a qualified position to advise, I do not think it 
proper to deprive an injured person of the right to receive voluntary, 
free, or charitable assistance in a perfectly natural way. The proposed 
law forces the injured person to consult an attorney or certain persons in 
certain limited groups, including members of the Legislature, to obtain a 
settlement. 


_ I do not believe it right for the Legislature to penalize and put a 
criminal] stigma on such free or charitable assistance. 


LEVERETT SALTONSTALL, 


Governor of the Commonweaith. 


The reasons for the veto seem sound. We think that the members of 
the legal profession should realize that there must be some limit to the 
extent to which they can be authorized by the legislature to force them- 
selves into the private affairs of individual citizens, and we believe it 
may be stated, with confidence, that the legislature has no constitutional 
right to prevent, by the stigma of a criminal penalty, or otherwise, the 
giving of friendly, charitable or family assistance to an injured person 
in connection with the settlement of a claim, without compensation, or to 
deprive an injured person of such assistance. 

The bar would be injured, and not helped, by such sweeping and 
discriminatory legislation. We understand from conversation at the 
State House that the bill grew out of a desire to check the activities of 
certain doctors, who go beyond their professional functions and make an 
incidental business of settling claims for their patients. If that was the 
purpose, it certainly did not call for any such sweeping measure with 
such arbitrary exemptions. 

F. W. G. 
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THE NEW ACT RELATIVE TO SOLICITATION BY “RUNNERS”, 
AND THE ACTIVITIES OF PERSONS EMPLOYED OR CON- 
NECTED WITH HOSPITALS IN REGARD TO CLAIMS FOR 
DAMAGES. 


On recommendation of the Committee on Legal Affairs, the legisla- 
ture enacted St. 1939, C. 197, extending the law applicable to “runners” 
and adding to G. L., C. 221, the two following new sections: 


“Section 44A. No person in the employ of, or in any capacity 
attached to or connected with, any hospital, infirmary or other 
institution, public or private, which receives patients for medical 
or surgical treatment, shall communicate, directly or indirectly, 
with any attorney at law, or any person representing such 
attorney, for the purpose of enabling such attorney, or any 
associate or employee of such attorney, to solicit employment to 
present a claim for damages or prosecute an action for the 
enforcement thereof, on behalf of any patient in any such 
institution. A district court, upon complaint alleging violation of 
any provision of this section by any person employed by, or 
attached to, or connected with, any such hospital, infirmary or 
other institution situated within its judicial district, may issue an 
order of notice to the person complained of to show cause why he 
should not be ordered to desist and refrain from violation of any 
such provision on penalty of contempt. 

“Section 44B. The superintendent or other person in immedi- 
ate charge of each hospital, infirmary or institution referred to in 
section forty-four A shall cause to be posted and kept posted in a 
conspicuous place therein printed copies of said section. Printed 
copies of said section shall, on application therefor, be furnished 
to each such hospital, infirmary and institution by the department 
of public health at a price to be determined by the commission on 
administration and finance. Any such superintendent or other 
person who violates any provision of this section shall be punished 
by a fine of not more than five hundred dollars. 

Approved May 12, 1939.” (taking effect in 30 days) 


The substance of this act was first suggested as Senate 359 of 1936, 
following the New York statute of 1935, which was much broader and 
took the form of a penal law. 

The sensational newspaper reports, in the fall of 1938, in regard to 
the activities of lawyers and persons connected with the Boston City 
Hospital, led to the reintroduction of the bill in 1939 by Mr. Nathan P. 
Avery, of Holyoke, who had introduced the bill in 1936 following discus- 
sions in the Executive Committee of the Massachusetts Bar Associa- 
tion, of which he was then President. 

The obvious reason for the bill is that it is not in the interest of the 
medical profession, the legal profession, the hospitals or the public, that 
hospital employees and others connected with such institutions should 
be active in connection with damage suits. It was felt that the new act 
would help the situation and would be, to a considerable extent, self- 
executing, just as the act (St. 1934, Chap. 164) to check the abuse, by 
some bill collectors and some lawyers, of imitating the forms of writs in 
their notices to debtors appears to have been, to a considerable extent, 
self-executing. To what extent this will be the case, experience only can 
show. 


F. W. G. 











ASPECTS OF THE EXISTING RULE-MAKING AUTHORITY 
OF THE COURTS. 


In the April-June number of the QUARTERLY in conneetion with 
the account of the rule-making bill and its defeat in the House, 
attention was called to the fact that, ‘‘many lawyers expressed 
their opinion that the Supreme Judicial Court has the authority 
proposed ... as part of its independent constitutional function, 
and that the only purpose of the bill was to secure legislative 
recognition of this fact in view of the doubts and differences of 
opinion expressed in regard to the need of legislation.”’ 


THE DIFFERENCE BETWEEN ‘‘ JURISDICTION’? AND AUTHORITY TO 
REGULATE PRACTICE AND PROCEDURE, 

As pointed out later in this discussion, the word ‘*‘ jurisdiction ”’ 
is used in two senses, one accurate and the other inaccurate. The 
accurate meaning is the power to decide disputes as to the subject 
matter before the court. The inaccurate meaning, often used, is 
that, ‘‘although the court has power to decide the question, it will 
not according to its settled practice’’. Sir William Holdsworth, in 
his little book on ‘‘ Dickens As A Legal Historian’’, (p. 117) points 
out that ‘‘the real working rules of practice had come to depend 
upon the conventions of the law courts’’ before the beginning of 
the nineteenth century. In other words, the history of practice and 
procedure for centuries was primarily the history of development 
by judicial action without legislation. The common law ‘‘jurisdic- 
tion’’ of the courts to apply the substantive law to the decision of 
controversies included the authority gradually to regulate the 
methods of bringing the controversies before the courts. The usual 
reason for legislative regulation of procedure has been the con- 
servative inertia of the legal profession on both sides of the bench 
in the matter of adjustment of procedure to the changing needs of 
modern life.* This was the reason for the Chancery Procedure Act 
of 1852. It was the result of popular dissatisfaction against pro- 
fessional inertia. Tidd’s Practice shows the extent of judicial 
regulation by the courts at Westminster prior to our American 
constitutions, and the opinion of Chief Justice Rugg, in Crocker v. 
Justices of the Superior Court, 208 Mass. 163 (at pp. 170-172) 
shows that our courts inherited the jurisdiction of the English 
Courts. (Cf. Dean Pound's address, MAssacHuserrs Law Quar- 
TERLY for July, 1936.) 


* Cf. Holdsworth’s chapter on “Bleak House and the Procedure of the Court of 
Chancery” Sunderland “Hundred Year War for Legal Reform in England” 
MASSACHUSETTS LAW QvuARTERLY, Nov. 1926. 
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In 1933, the Supreme Court of the United States in Funk v. 
U.8. ( ULS. ), abandoned the common law rule which 
excluded a wife from testifying in a criminal prosecution against 
her husband, on the ground that the rule was ‘‘contrary to modern 
experience and thought’’ and that ‘‘flexibility and capacity for 
erowth and adaptation is the peculiar boast and excellence of the 


‘ 


common law’’ which drew ‘‘its inspiration from every fountain of 
justice’. (See Massacuuserrs LAw QuARTERLY for May, 1954, 
pp. 28-30. ) 


‘ 


If a court has the ‘**jurisdiction’’ or authority to develop prac- 
tice and procedure by judicial decision in litigated eases at the 
expense of the parties, it seems that it must have authority to 
develop them by rule in advance for the benefit of the publie and 
without expense to subsequent litigants, and without waiting for 
legislation, because the power of such development under the con- 
stitution is not limited to any particular method of judicial devel- 
opment. (Cf. MAssacnuserts LAw QvaARTERLY, January-April, 
1938, pp. 10-15.) 

Various tentative rules have been suggested (see MASSACHU- 
setts LAW QUARTERLY for July-Sept., 1938). We now suggest two 
more branches of procedure and practice in regard to which the 
rule-making authority seems sufficiently recognized, even by stat- 
ute, to warrant its exercise when, as and if, it seems advisable in the 
public interest. 


PRACTICE AND PROCEDURE IN REGARD TO PREROGATIVE WRITs. 

The act extending the jurisdiction of the Superior Court to 
include various prerogative writs was adopted, as recommended by 
the Judicial Couneil, by St. 1939, C. 257, which takes effect October 
Ist. It has been suggested from time to time in the past that it 
would be an improvement if one form of proceeding were provided 
for several of these writs in order to simplify the matter and avoid 
technical problems which may be unnecessary and which result in 
delay, expense and excessive use of the court’s time, ete. 

One slight change to allow the substitution of a sueeceding 
town officer in a mandamus proceeding begun against his prede- 
cessor was authorized by statute in 1938 (See St. 1938, Chapter 
202). 

When equity jurisdiction was extended to the Superior Court 
in 1883, some of the judges of the Superior Court were not very 
familiar with equity practice and had to learn about it. Simple 
forms of pleading in equity, drawn by the late John L. Thorndike, 
were annexed to the St. 1883, ¢. 223. Judge Aldrich, then an asso- 
ciate justice of the Superior Court, published his book on ‘‘ Equity 
Pleading and Practice’’ in 1885. 
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With thirty-two judges of the Superior Court, there is prob- 
ably a similar lack of familiarity with the practice and problems 
connected with the jurisdiction of prerogative writs. 

It was suggested in conversation, the other day, by somebody, 
that both the beneh and the bar would be benefited by a simplifica- 
tion of procedure and the formulation of rules for their guidance 
in regard to prerogative writs. This suggestion is submitted for the 
consideration of the bench and bar. Rules Committees of the two 
courts with the co-operation of the Judicial Council and bar com- 
mittees might formulate such rules. The New York Judicial 
Council in its third report in 1937 recommended a simplified revi- 
sion into one form of proceeding for certiorari, mandamus and pro- 
hibition, and their recommendation was adopted in the following 
year, 1938 (See 3rd. Report, p. 38 and p. 129; and 4th. Report, 
Dp. F2). 

There seems to be no oceasion for a statute. G. L., Chap. 211, 
§3; Chap. 220, $2; Chap. 223, $16; and Chap. 213, $3 seem to 
contain statutory recognition of all the rule-making authority 
necessary to simplify these proceedings in the interest of justice, 
in addition to whatever ‘‘inherent’’ authority the courts have. 
We know of no statute under which any objection could be raised 
and under the broad language of G. L., C. 213, § 3 the simplified 
regulation of such proceedings by the courts seems within the 
express terms of that section. F. W. G. 





THE RuLE-MAKING AUTHORITY AND PROCEDURE FOR DECLARATORY 
JUDGMENTS. 


The rapid development and expanding use of procedure for 
declaratory judgments in this country within the past twenty years 
is one of the outstanding facts in our procedural history.* 

It is probably the common view of the beneh and bar in Massa- 
chusetts that the statute specifically extending the rule-making 
power of the Supreme Judicial Court and of the Superior Court 
to provide such procedure for the interpretation of written instru- 
ments conferred new jurisdiction upon those courts, and there is 
some authority for that view. We respectfully challenge the sound- 


* The evidence in regard to this fact may be found in Professor Borchard’s book on 
the subject; in the appendix to the fourth Report of the Michigan Judicial Council; in the 
Federal Declaratory Judgment Act and rule 57 of the new Federal rules with the explana 
tory note of the advisory committee, which appeared in its report to the Supreme Court 
of the United States in April, 1937; in a recent article on, “Federal Declaratory Judg 
ments on Automobile Insurance,”’ by John A. Appleman in the Wisconsin Law Review for 
July, 1939, p. 496; and in the extended discussion by Mr. Justice Lummus in connection 
with the Superior Court rule 101, in the Massacnusetts Law QuartTerLy for August, 
1929, pp. 1-16; cf. Massacnusetts Law Quarterty for October-December, 1937, pp. 
14-21; the 12th Report of the Judicial Council, pp. 39-43 and the 13th Report, p. 26. 
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ness both of the view and of the authority, and suggest that upon 
a closer study of the relative constitutional and statutory functions 
of the courts it will be found that this whole matter of declaratory 
procedure is not jurisdictional at all, but is purely procedural and 
within the rule-making authority of the courts, without further 
legislation. 

The authority for the common view in Massachusetts is the 
following sentence in the opinion by Mr. Justice Loring** in 
Hanson v. Griswold, 221 Mass. at p. 234, in 1915: 


‘*Where all that is sought by a plaintiff is a declaratory 
decree not the subject of relief to be based upon it, there is 
no jurisdiction in equity and the bill must be dismissed.’’ 

This opinion was written before the extended study of the sub- 
ject which has appeared in the last twenty years. 

About 1830, Lord Brougham advocated the adoption in English 
practice of the ancient Seotch declaratory procedure, but it was 
not until 1852 that Parliament introduced the practice as an equi- 
table proceeding by the Chancery Procedure Act of that year. This 
act was at first construed not to entitle a plaintiff to declaratory 
relief unless circumstances also entitle him to consequential relief. 
This was changed by Order XXV, Rule 5, of the Rule Committee 
in 1883. The Chancery Procedure Act provided that, ‘‘It shall be 
lawful for the court to make binding declarations of right without 
granting consequential relief.’’ The rule of 1883 provided for such 
declarations of right ‘‘whether any consequential relief is, or could 
be, claimed or not’’. In Guaranty Trust Co. v. Hannay (1915 2 K. 
B. 536) this rule was attacked as beyond the power of the Rule Com- 
mittee on the ground that it was an attempt to enlarge jurisdiction 
and not a mere change of procedure. It was decided to be merely 
a procedural change. 

Pickford, L. J. (later Master of the Rolls under the title of 
Lord Sterndale, and regarded as a particularly sound judge in 
matters of practice) said, 

‘‘The word ‘jurisdiction’ and the expression ‘the court 
has not jurisdiction’ are used in two different senses, which I 
think often leads to confusion. . . . The only really correct 
sense of the expression that the court has no jurisdiction is 
that it has no power to deal with, and decide, the dispute as 
to the subject matter before it, no matter in what form or by 
whom it is raised. But there is another sense in which it is 


** Note, however, that ten years later when Mr. Justice Loring had retired from the 
bench and was serving as the first chairman of the Judicial Council, he joined in a recom- 
mendation in the first report of that council (pages 33-36) of a brief, broad provision for 
such procedure similar to the English rule. We think it probable that if Mr. Justice 
Loring were alive to-day he would revise the statement in his opinion above quoted in the 
light of all the discussion of the subject which has appeared since. 
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often used, 7. ¢., that although the court has power to decide 
the question, it will not. according to its settled practice, do 
so except in a certain way and under certain circumstances. 

. Admittedly if a declaration as to liability on these bills 
of exchange were asked for by some one who wanted it for 
the purpose of getting consequential relief, it could be made 
and all that the rule does is to remove the restriction imposed 
upon the making of it by the practice of the court.’’ 

In the same case, Bankes, L. J., referred to the different mean- 
ines of the word ‘*jurisdiction’’ and to the use of the word ‘‘juris- 
diction’’ where the particular court refused to entertain some 
matter in dispute on the ground that it was ‘‘not matter proper 
or convenient for it to adjudicate upon. 


‘‘T can not doubt that had the Court of Chancery in 
those days (before 1852) thought it expedient to make 
merely declaratory judgments they would have claimed 
and exercised the right to do so. It was amongst other 
things to amend the practice and procedure of the Court 
of Chancery in this respect that §50 of the act of 1852 was 
passed. The preamble of the statute makes this point 
clear.’’ 

He also quotes Fletcher Moulton, L. J., as saying, **That an 
action thus framed (that is asking for a declaration of right) is 
the most convenient method of enabling the subject to test the 
justifiability of proceedings on the part of permanent officials pur- 
porting to act under statutory provisions. ’’ 

This leading case on the subject appears to have been over- 
looked by the Supreme Court of the United States in the Willing 
case, 277 U.S. 274, in 1928 in the majority opinion. The Hannay 
case was decided in 1915, the same year in which Mr. Justice 
Loring wrote the opinion in Hanson v. Griswold, already referred 
to. The two senses in which the word ‘‘jurisdiction’’ is used, 
were not referred to in that opinion, and, in the light of later studies, 
we think the statement of Mr. Justice Loring must be taken to refer 
merely to the previous ‘‘settled practice’’ of the court, and not 
to any lack of constitutional or statutory authority. This view 
is supported by the opinion of Chief Justice Hughes in Aetna 
Life Ins. Co. v. Harworth (300 U. S. 227). That opinion entirely 
revised the view of declaratory procedure expressed by the major- 
ity of the court in the Willing case in 1928, and expressly stated 
that ‘‘the declaratory judgment act is procedural only,’’ and not 
jurisdictional, as the court already has jurisdiction under the 
constitution of ‘‘controversies’’ to which the declaratory pro 
cedure applies. 
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The Supreme Judicial Court and the Superior Court have 
jurisdiction in equity ‘‘of all cases and matters of equity cogniz- 
able under the general principles of equity jurisprudence and 
with reference thereto, shall ke courts of general equity jurisdic- 
tion’’. (See G. L., Chap. 214, § 1), this jurisdiction, as well as the 
other jurisdiction at law of these courts, includes the authority 
‘*to deal with and decide’’ disputes as to many varieties of subject 
matter. St. 1929, Chap. 186, expressly extends the rule-making 
authority of both the Supreme Judicial and the Superior Court to 
‘‘provide procedure’’ for determinations of right interpreting 
written instruments without affecting the right to jury trial. This 
statute as stated by Chief Justice Rugg in Callahan v. Broadway 
National Bank, 286 Mass. 473 at p. 477, was ‘‘ remedial legislation’’, 
and does not seem, in any way, to limit any authority of the courts 
incident to their general equity and common law jurisdiction to 
develop by rule the method of procedure by which other questions 
within their general equity or other jurisdiction may be brought 
before them for decision. 

Opinions may differ as to the advisability of any particular 
rule which may be suggested, but there seems no doubt as to the 
authority to extend the declaratory procedure by rule if it seems 
advisable. Is there any reason to doubt that the Massachusetts 
bench and bar can learn to administer, effectively and in the 
public interest, the declaratory procedure which has been found 
so effective, expeditious, and relatively inexpensive, in the settle- 
ment of controversies in other jurisdictions ? F. W. G. 


DICKENS AS A CRIMINOLOGIST. 


The “Journal of Criminal Law and Criminology” for July-August, 
1938, contained an interesting article by Paul C. Squires on this aspect 
of Dickens’ novels. He quotes Wigmore’s statement that, “The living 
side of the rules of law is often to be found in fiction alone,’ and then 
says of Dickens, 

“Living in a period that was beginning to see the light of 
reform, himself a reformer more powerful than any parliamenta- 
rian by virtue of his rapier-like use of the printed word, battling 
for better things in an era that was sluggishly crawling out of the 
slime which covered the medieval concepts of crime and punish- 
ment, Charles Dickens was the champion of the oppressed. His 
uncompromising sense of justice is his most salient quality.” 
teaders of Dickens will be interested to know. that Sergeant Tal- 

fourd, to whom “Pickwick” was dedicated and who, as Holdsworth tells 
us, revised the trial scene in that story, pleaded with Dickens in behalf 
of Charlie Bates in “Oliver Twist”, and succeeded in securing a more 
lenient fate for Bates. We are told that, “Talfourd also undertook to 
argue the Dodger’s case: but Dickens felt that that was going rather 
too far and insisted on consigning him to a bit of foreign travel”. 








SECOND SUPPLEMENT OF NOTES TO THE RECENT SIXTH 
EDITION OF CROCKER’S NOTES ON COMMON FORMS 
PREPARED FOR THE MASSACHUSETTS CONVEY- 
ANCERS’ ASSOCIATION. 


These notes, which cover Massachusetts decisions appearing in 
the Advance Sheets for 1939, pages 1 to 1374, and also the legis- 
lation enacted in 1939, were prepared by Roger D. Swaim, Esquire, 
the editor of the Sixth Edition of Crocker’s Notes, for the Massa- 
chusetts Conveyancers’ Association for publieation for its members 
under the terms of the Samuel T. Harris Memorial Fund, and are 
here ineluded by permission of the Association. 

The first set of these notes was distributed last spring and was 
printed by permission in the MAssacHuseTts LAW QUARTERLY for 
January-March, 1939. The notes may be readily copied into the 
book, as indicated, for future reference. 


Notes BY R. D. Swarm, Epiror, StxtH EDITION oF CROCKER’S 
‘*Nores ON CoMMON Forms’’. 


Extension of Mortgage with Grantee of Equity—Effect on the 


Original Mortgagor’s Liability. 





Discussion of an oral extension with a grantee, who had, as 
regards his grantor, assumed the mortgage, in the light of previous 
decisions. Brown vy. Kaplan, 1939 Ady. Sh. 503. Crocker Section 
490. 


Easement. 

Right to use a terminal in common with other bus lines and an 
exclusive right to receive certain passengers compared. Property 
right or legal easement as compared with contract right for free- 
dom from competition. Coastal Transit Co. v. Springfield Bus 
Terminal, Inc., 1939 Adv. Sh. 507. Crocker Section 149. 


Endorser of Mortgage Note. 

Holder of note is bound to deal with the security for the benefit 
of endorser as well as of himself. Atlas Finance Corporation v. 
T'rocchi, 1939 Adv. Sh. 465. Croeker Section 438. 

Mortgage Note—on Discharge. 

On payment of the mortgage, if the note is not surrendered 
and eancelled, it seems that the statutory form of discharge should 
be made to show that the note is paid. Dickman v. McClennan, 
1939 Adv. Sh. 1. Crocker Section 457. 

Lease. 

Unless otherwise provided, a lease ineludes control of the 
outside walls with the right to use for usual purposes. Levin v. 
Rose, 1939 Adv. Sh. 325. Crocker Section 740. 
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Tax Title. 

Where a tax deed of registered land was recorded instead of 
registered, it was proper for the collector to record a disclaimer 
and then proceed to collect by a new sale or taking registered on 
the Land Court side. Quincy v. Wilson. Land Court No. 12311, 
Mareh 31, 1939. Crocker Section 884. 


Low Value Lands—Tazx Sale. 
For a case supporting the form of affidavit used by the Tax 
Commissioner see Sharon Finance & Realty Corp. v. Kenney. 
Land Court No. 16829, April 11, 1939. Crocker Section 885. 


Way Shown on Plan. 

See discussion of rights in such a way in Walker v. E. William 
and Merrill C. Nutting Inc., 1939 Adv. Sh. 525. Crocker Section 
137. 

Construction Together of Instruments Simultaneously Given— 
Water Rights. 

Three deeds as to water rights were construed together as parts 
of one transaction in The Dana S. Courtney Co. v. Quinnehtuk Co., 
1939 Adv. Sh. 639. Crocker Section 4. 


Taxes. 
As to liability for taxes of one to whom taxes are assessed and 
subrogation of one who pays to tax collector’s rights, see Mass. 
Hospital Life v. Schulman, 1938 Adv. Sh. 119. Crocker Section 765. 


Public Way by Prescription. 
Snow v. Bourne, Land Court 16920, Mareh 20, 1939, decides 
that in registration proceedings a municipal corporation can assert 
such a way. Crocker Section 151. 


Mortgage of Personal Property. 

As to taking of possession by mortgagee after breach and that 
mortgagor must show his right to possession to maintain conversion. 
See Donahue, Jr. v. Leventhal, 1939 Adv. Sh. 341. Crocker Section 
797. 

Taking for R. R. 

Wipes out previously existing flowage rights. Right to flow 
R. R. land can be aequired by prescription. Milford v. Trustees of 
N. Y., N. H., & H. R. R., Land Court 16762, Mareh 29, 1939. 
Crocker Section 156. 

Homestead, 

Now $4000 instead of $800. Ch. 32 of Acts of 1939. Crocker 

Section 812. 
Tenancy by Entirety. 
Attachment in suit against both husband and wife held not 


effective in Johnson v. Mason. Land Court No. 17056, April 11, 
1939. Crocker Seetion 215. 
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Taxes, Accrual Date for Income Tax Purposes. 
For income tax payer on accrual basis, real estate tax accrues 
when assessors determine the tax and commit the warrant to the 
collector. Cudahy Family Co. CCA 7. Crocker Seetion 707. 


Improvements by Lessee—Tax to Lessor. 

Question still being litigated. Hills Co. B.T.A. Memo—87373. 
Cleveland Trust Co. 39 B.T.A. No. 18. Crocker End Chapter XX. 
Tux Assessment. 

An assessment to the Estate of A when A had died and the 
probate records of the county showed her heirs was held invalid in 
Ashland v. Akeson. Land Court No. 12130 T. L., May 12, 1939. 
Crocker Section 878. 

Restrictions. 

On Huntington Ave., Boston. Minor violations by plaintiff 
did not prevent his enforcement. Gilbert v. Repertory Inc., 1939 
Adv. Sh. 21. Crocker Section 180. 


Implied agreement by accepting deed—Crocker 171. 
Covenant by trustees—560. 

Tien for betterment assessment—766. 

Damages for breach of covenant against encumbrances—256. 
See Fred T. Ley & Co. Inc. v. Sagalyn, 1939 Adv. Sh. 477. 


Acknowledgment of Deed. 

Acknowledgment of a deed before a magistrate who was inter- 
ested on the side of the grantee as attorney with a contingent fee 
would not invalidate the acknowledgment. U.S. Fidelity & Guar- 
anty Co. v. English Construction Co., 1939 Ady. Sh. 739. See also 
McDonald vy. Willis, 143 Mass. 452. Crocker Section 650. 


Ultra Vires Mortgage. 
Where the assets of the company are not impaired a ereditor 
of the company cannot object. As against such the mortgagee has a 
valid interest and ean foreclose. U. S. Fidelity & Guaranty Co. 
v. English Construction Co., 1939 Adv. Sh. 739. Crocker Section 85. 


Water Course. 

Discussion of liability of town for results of drainage work 
causing flooding. Ryder v. Lexington, 1939 Adv. Sh. 939. Crocker 
Section 134. 

Insurance. 

Mortgagee has the right under the power in the statutory short 
form mortgage to assign the insurance to the purchaser at the fore- 
closure sale. Parker v. La Plante, 254 Mass. 595. Crocker Section 
526. And the right to the proceeds under the usual mortgagee 
clause. Andrews v. Miguel, 1939 Adv. Sh. 815. Crocker Section 
377. 

Spring. 

For a discussion of what is a ‘‘spring’’ see Inhabitants of 
Town of [Holliston y. Holliston Water Company, No. 3304 Mise. 
Land Court, June 28, 1939. Crocker Section 149. 


— 
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Shifting Use. 
Contingent Remainder. 
Heirs-at-Law. 
See Bass River Savings Bank v. Nickerson et al., 1939 Adv. 
Sh. 997. The court followed Simonds v. Simonds, 199 Mass. 552. 
Crocker Section 553. 


H.O. L. C. 

A second mortgage required by the previous mortgagee as part 

of his consideration was held void as against publie policy in con- 

nection with a H. O. L. C. mortgage. Council v. Cohen, 1939 Adv. 
Sh. 1023. Crocker Section 406. 





Second Mortgage. 


Assumption of Mortgage by Grantee in Deed. 

Such is not a contract under seal. The agreement is to pay 
on the note at maturity and the six vear statute of limitations 
runs from that time. But if the agreement is to save the grantor 
harmless or to indemnify him the statute does not begin to run 
until loss is sustained by the grantor. However payments of inter- 
est by the grantee may toll the statute. Nutter v. Mroczka, 1939 
Adv. Sh. 1039. Crocker Seetion 230. 

Public Service Corporation—Sales. 

Chapter 162 of 1939 adds Section 15B to Chapter 166 of G. L. 
and governs sales of property or locations of telephone and such 
corporations. And as to gas and eleetrie companies see Chapter 
229 amending Section 96 of Chapter 164 of G. L. Crocker Section 
42. 

Assessment of Taxes to One in Possession or Having a Present 
Interest. 

May be authorized by Commissioner. Chapter 175 of 1939 

amending Chapter 59, Section 11. Croeker Section 878. 


Redemption of Tax Title on Subdivision. 

Chapter 181 of 1939 amends Section 76A of Chapter 60 of 
G. L. to permit an owner or mortgagee to redeem in the Land Court 
all or part. Crocker Section 880. 

Abatement of Taxes—Mortgagee. 

As to application by a mortgagee, see Chapter 250 amending 
Section 59 of Chapter 59 of the G. L. Section 58 is also amended 
so that if a mortgagee pays part of the tax he ean add that to the 
mortgage debt. Crocker Section 375. 

Reformation of Deed. 

In Allen v. Nickerson, Land Court 3292 Mise. June 27, 1939, 
a deed was reformed to include an omitted parcel but subject to 
attachments and liens intervening between the date of the deed 
and the deeree. Crocker Section 143. 

Delivery of Deed. 


Acts constituting construed in Sullivan vy. Hudgins, 1939 
Adv. Sh. 1159. Crocker Section 622. 
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Implied Easement. 

The easement in the Mt. Holyoke case was created by implica- 
tion in favor of a grantee. Such an easement cannot be reserved by 
implication in favor of a grantor who has conveyed with covenants 
of warranty. Swraner v. Citizens Sav. Bank, 1939 Adv. Sh. 1167. 
Crocker Section 166. 

Purchase and Sale Agreements. 

To be recorded, seller must acknowledge and, if recorded, 
suit must have been commenced within ninety days from the 
delivery date to affect third parties. Chapter 270 Acts of 1939 
adding See. 17A to Ch. 184 of the G. L. Add to Crocker Chap. 
XIX. 

Licensee—Duty of Owner Toward. 

Owes ordinary care to keep premises reasonably sate. Orcutt 

v. Sigouin, 1939 Adv. Sh. 1205. Crocker Section 733. 
Flats. 

Rules for division among owners of upland restated. Jris v. 
Hingham, 1939 Adv. Sh. 1211. Crocker Section 131. 

**Boulevard’’ as Distinguished From a State Highway. 

Public Shade Trees. 

See Medford v. Metropolitan District Com., 1939 Adv. Sh. 

1277. Crocker Section 151. 
**Heirs at Law’’—Construction. 
Warren v. Sears, 1939 Adv. Sh. 1359. Crocker Section 818. 


Disposition of Property of Inactive, Religious, etc., Organizations. 


See St. 1939 Ch. 194, adding to G. L., Ch. 214, Section 3 a new 
clause. Crocker Section 606. 


Landowners’ Rights in Air. 

The flight of aireraft over land above the minimum safe alti- 
tude prescribed by regulations but not to interfere with existing 
use or to be dangerous is permitted by Ch. 393 of 1939 amending 
G. L., Ch. 90. Croeker Section 135. 

No Way by Necessity Across Railroad. 
‘‘Farm Crossing’’ Cannot be Extended to Other Use. 
An Easement can be Acquired Only by Deed or Prescription. 

Cooley v. Boston & Maine R. R., 1939 Adv. Sh. 1053. Crocker 

Sections 151, 153, 167. 


Bowling Alleys as Personalty Between Landlord and Tenant. 
Nadien v. Bazata, 1939 Adv. Sh. 1193. Crocker Section 194. 
Height of Buildings in Zones up to 21,000 Feet From Boston 
Airport. 

Restricted by Chap. 412 of Acts of 1939. This might be cited 
to Crocker Section 707 as a kind of zoning law. 

Additional inheritance tax for 1939 and 1940 and rates te 
June 30, 1941. 

See Acts 1939, Ch. 454, Sections 20 and 22. Crocker Section 
S67. 

















